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STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner is eligible
for a Bright Futures scholarship even though he did not take

forei gn | anguage cl asses in high school.



PRELI M NARY STATEMENT

The procedural history of this case is sonewhat invol ved
and need not be recounted in full here. Anyone who is
interested in all the details can visit the website of the
Florida Division of Adm nistrative Hearings ("DOAH'), whose
address is http://ww. doah.state.fl.us/internet, and retrieve
t he docket by performng a "case search.™

The essential background is as follows. In or around July
2003, Respondent Fl orida Departnent of Education determ ned that
Petitioner Daniel B. Gopnan, then a recent high school graduate,
was ineligible for a Bright Futures schol arship because he had
not taken any foreign |anguage courses in high school.
Consequently, the Departnment denied M. Gopman's application for
an award. He tinely requested that this decision be
reconsi dered by the Departnent's Reeval uation Commttee, which
was done. The end result, however, was the sanme. By letter
dat ed Cctober 10, 2003, the Departnent notified M. CGopman that
t he Reeval uation Conmittee had upheld the original determ nation
of ineligibility, on the same grounds: nanely, failure to
achieve at least a 3.5 weighted grade point average in 15
credits of college-preparatory acadenm c courses, including two
credits of a foreign | anguage.

M. Gopman tinmely appeal ed the Reeval uation Comrittee's

decision to an Appeals Conmttee within the Departnent. The



Appeal s Cormittee affirnmed the previous determ nation of
ineligibility, entering a Final Order on January 27, 2004.

M. Gopman sought judicial review of this Final Oder in the
First District Court of Appeal. In July 2005, the appellate
court held that M. Gopman was entitled to a formal hearing at
DOAH, which he then requested, giving rise to the instant

pr oceedi ng.

The final hearing took place over the course of several
days, the first of which was August 21, 2006, and the |ast of
whi ch was June 19, 2007. There were a nunber of reasons for the
protracted nature of the hearing but, again, telling themin
this Order would serve no useful purpose.

M. Gopman testified on his own behalf and called no ot her
W tnesses. He offered Petitioner's Exhibits 1 through 24, which
were received in evidence.

The Departnent called the followi ng witnesses: Jack
Hei nemann, gui dance counsel or; George A. Nunez, high school
principal; Teresa Antworth, State Prograns Di rector, Departnent
of Education, O fice of Student Financial Assistance; and Joann
Peterson McGonagill, Director of Initial Eligibility, Florida
Bri ght Futures Schol arship Program In addition, the Departnment
i ntroduced Respondent's Exhibits 1, 2, 3A, 3, 4A, 4, 5, and 6,

whi ch were adm tted.



The deadline for filing Proposed Reconmmended O der s—
originally Decenmber 14, 2007—was enl arged to January 4, 2008,
at M. CGopman's request. The Departnent tinmely filed a Proposed
Reconmended Order. By letter dated January 3, 2008, M.
Gopman' s counsel inforned the undersigned that he woul d not be
submtting a Proposed Recomended O der

FI NDI NGS OF FACT

1. At the tine of the final hearing, Petitioner Daniel B
Goprman (" Gopman") was a fulltine college student enrolled in the
Harriet L. WIKkes Honors College of Florida Atlantic University
("FAU").

2. Respondent Departnent of Education ("Departnent")
adm ni sters the Florida Bright Futures Schol arship Program
("Bright Futures"), anong other responsibilities.

3. Before graduating fromDr. Mchael M Krop Senior Hi gh
School ("Krop") in June 2003, Gopman had applied for a Bright
Futures schol arship. Specifically, Gopman had sought a Florida
Academ ¢ Schol ars Award, which is the npst generous—and
sel ecti ve—of the several types of schol arship avail abl e under
Bright Futures. The Departnent had found himineligible for a
Bri ght Futures schol arship because Gopnan had not earned two
hi gh- school credits in a foreign | anguage.?

4. To his credit, Gopman had taken nmany academ cally

chal I engi ng courses in high school, including honors and



advanced pl acenent courses, and had done quite well, despite
having a learning disability that had resulted in his being

provi ded speci al education services pursuant to an i ndividual
education plan ("IEP"). He had not, however, taken any foreign

| anguage courses in high school. Instead, after graduating from
hi gh school (and before begi nning his studies at FAU, Gopman
successfully conpleted two courses of Russian at M am - Dade
Community Col |l ege ("M DCC'").

5. In the present case, Gopman has suggested that his
failure to study a foreign | anguage in high school was due,
wholly or in part, to (a) taking the courses prescribed in his
| EP, which, coupled with other subjects required for graduati on,
conpletely filled his scholastic schedule every senester; and
(b) never receiving fromschool district personnel conplete or
accurate information concerning the need to take foreign
| anguage courses as a condition of qualifying for a Bright
Fut ures schol arshi p.

6. Lending sonme support to the first of these purported
i npedi nents is a "To Whom It May Concern" letter dated May 30
2003, which George Nunez, then the principal of Krop, sent to
the Departnent around that tinme. 1In this letter, M. Nunez
urged the Departnent to grant Gopnman an "academ ¢ wai ver" of the
forei gn | anguage requirenment, arguing that Gopman's failure to

take "a second year of a foreign | anguage" —actually, he had not



taken even a first year—*was not due to a consci ous oversi ght
on [ Gopman's] part" but happened because "the mandates of his
| EP" had required himto take an "additional elective" instead
"of what woul d have been ot her academ c el ectives including the
second year of his foreign | anguage.™

7. Even if scheduling conflicts had nmade it inpossible for
Gopman to take foreign | anguage courses in high school, however,
and even if he had been given poor advice regarding the
requirenments for a Bright Futures award (which M. Nunez
poi ntedly did not suggest had occurred), Goprman's eligibility to
recei ve a schol arship would be unchanged, for |egal reasons that
wi |l be discussed below. 1In any event, though, the evidence in
its entirety does not support Gopman's clains in this regard;
rather, it disproves them

8. Based on the greater weight of the persuasive evidence,
it is found that Gopman coul d have taken two foreign | anguage
cl asses in high school, special education services
notwi t hstandi ng, had he wanted to do that.? It is found, as
wel |, that Gopman was not msinformed or msled regarding the
requi renents to qualify for a Bright Futures award. To the
contrary, his guidance counsel or advi sed Gopman, in the tenth
grade, to start taking foreign | anguage cl asses soon, while
there was still tine to conplete two years of study before

graduating from hi gh school. Gopman told the gui dance counsel or



t hat, because he planned to attend an out-of-state coll ege, he
woul d not need foreign | anguage credits for adm ssion (as is
generally required for adm ssion to a Florida state university)
and was not concerned with Bright Futures eligibility.

CONCLUSI ONS OF LAW

9. DOAH has personal and subject matter jurisdiction in
this proceeding pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2007).

10. The burden of establishing the grounds which
denonstrate his eligibility for a Bright Futures award falls on
Gopman, who, as the applicant for benefits, nust prove that he
nmet the requirenments for a scholarship by a preponderance of

evidence. See Florida Dep't of Transp. v. J.WC. Co., Inc., 396

So. 2d 778, 788 (Fla. 1st DCA 1981) (burden of proof is usually
upon party asserting the affirmative of the issue); see also
§ 120.57(1)(j), Fla. Stat.

11. CGopman's position conprises the follow ng principa
contentions: (1) Coprman net all of the statutory eligibility
criteria, which do not include a foreign | anguage requirenent.
(2) The Departnent's "policy" of requiring two foreign | anguage
credits is an unadopted rul e upon which the Departnent cannot
lawfully base its determ nation of Gopman's substanti al
interests. (3) Even if the Departnent's "policy" were

enforceabl e, Gopman still would be eligible for an award because



(a) he earned the requisite foreign |anguage credits at M DCC
(b) as a student who received special education services that
limted his ability to take electives, he is entitled to a
wai ver of the foreign | anguage requirenent (or sone other
special treatnent, e.g. accepting his MDCC credits in |lieu of
hi gh-school credits); and/or (c) school district personne
failed properly to informhimof the scholarship requirenents,
warranting sone sort of special treatnent.

12. The general requirenents for a Bright Futures
schol arship, applicable to all three levels of award, are set
forth in Section 1009.531, Florida Statutes (2002),3 as foll ows:

(1) To be eligible for an initial award
fromany of the three types of schol arshi ps
under the Florida Bright Futures Schol arship
Program a student mnust:

(a) Be a Florida resident as defined in s.
1009. 40 and rules of the State Board of
Educat i on.

(b) Earn a standard Florida high schoo

di ploma or its equival ent as described in s.
1003. 43 or s. 1003. 45 unl ess:

1. The student is enrolled full time in the
early adm ssion programof an eligible

post secondary education institution or

conpl etes a hone educati on program accordi ng
to s. 1002.41; or

2. The student earns a high school diplona
froma non-Fl orida school while living with
a parent or guardian who is on mlitary or
public service assignnent away from Fl ori da.
(c) Be accepted by and enroll in an
eligible Florida public or independent

post secondary education institution.

(d) Be enrolled for at |east 6 senester
credit hours or the equivalent in quarter
hours or cl ock hours.



(e) Not have been found guilty of, or plead
nol o contendere to, a felony charge, unless
t he student has been granted cl enmency by the
Governor and Cabinet sitting as the
Executive O fice of Cd enency.
There has never been any di spute that Gopnan nmet all of the
foregoi ng general requirenents.
13. In addition to the general requirenents, a student
must neet schol arshi p-specific requirenents to be eligible for a
specific type of award. As relevant to this case, the specific
requi renents for the Academ c Scholars Award are the foll ow ng:
(1) A student is eligible for a Florida
Acadeni ¢ Scholars award if the student neets
the general eligibility requirenents for the
Fl orida Bright Futures Schol arship Program
and the student:
(a) Has achieved a 3.5 wei ghted grade point
average as cal cul ated pursuant to s.
1009. 531, or its equivalent, in high schoo
courses that are designated by the State
Board of Education as col |l ege-preparatory
academ c courses

8§ 1009.534, Fla. Stat. (2002).

14. It is undisputed that Gopman achi eved at |east a 3.5
wei ght ed grade point average ("GPA") in duly designated coll ege-
preparatory academ c courses ("C-PAC'). He contends that this
suffices to nake himeligible for an award (all other criteria
havi ng been satisfied) because Section 1009. 534 does not require
either (a) that the requisite GPA be conputed based on any
particul ar nunber of C-PAC credits* or, nmore inmportantly, (b)

that such G PAC credits as the applicant has earned, however



many that m ght be, be distributed anong any particul ar academ c
subjects. (The State Board of Education has designated dozens
i f not hundreds, of high school courses as GPAC, as wll be
di scussed bel ow.) Gopman maintains further that Section
1003.43, Florida Statutes, which prescribes the genera
requi rements for high school graduation, controls the credit-
di stribution i ssue—not Section 1009. 534.

15. Section 1003.43, Florida Statutes (2002), provides in
pertinent part as follows:

(1) G aduation requires successfu

conpl etion of either a m ninmum of 24
academ c credits in grades 9 through 12 or
an I nternational Baccal aureate curricul um
The 24 credits shall be distributed as
fol | ows:

(a) Four credits in English, with major
concentration in conposition and literature.
(b) Three credits in mathematics. Effective
for students entering the 9th grade in the
1997- 1998 school year and thereafter, one of
these credits nust be Algebra I, a series of
courses equivalent to Algebra |, or a

hi gher-1evel mathematics course.

(c) Three credits in science, two of which
nmust have a | aboratory conponent. The State
Board of Education nmay grant an annual

wai ver of the laboratory requirenent to a

di strict school board that certifies that
its laboratory facilities are inadequate,
provided the district school board submts a
capital outlay plan to provide adequate
facilities and nmakes the funding of this
plan a priority of the district school

board. Agriscience Foundations I, the core
course in secondary Agriscience and Natur al
Resour ces progranms, counts as one of the
science credits,.

(d) One credit in Anerican history.

10



(e) One credit in world history, including
a conparative study of the history,
doctrines, and objectives of all major
political systens.

(f) One-half credit in economcs, including
a conparative study of the history,
doctrines, and objectives of all mgjor
econoni ¢ systens. The Florida Council on
Econom ¢ Education shall provide techni cal
assistance to the departnent and district
school boards in devel oping curricul um
materials for the study of econom cs.

(g) One-half credit in Amrerican governnent,
i ncluding study of the Constitution of the
United States. For students entering the
9th grade in the 1997-1998 school year and
thereafter, the study of Florida governnent,
i ncluding study of the State Constitution,
the three branches of state governnent, and
muni ci pal and county governnent, shall be

i ncluded as part of the required study of
Amer i can gover nment .

(h)1. One credit in practical arts career
and techni cal education or exploratory
career and technical education. Any career
and techni cal education course as defined in
s. 1003.01 may be taken to satisfy the high
school graduation requirenent for one credit
in practical arts or exploratory career and
techni cal education provided in this
subpar agr aph;

2. One credit in performng fine arts to be
sel ected fromnusic, dance, dramm, painting,
or scul pture. A course in any art form in
addition to painting or scul pture, that
requi res manual dexterity, or a course in
speech and debate, nay be taken to satisfy

t he hi gh school graduation requirenent for
one credit in performng arts pursuant to

t hi s subparagraph; or

3. One-half credit each in practical arts
career and technical education or

expl oratory career and technical education
and performng fine arts, as defined in this
paragr aph.

11



Such credit for practical arts career and
techni cal education or exploratory career
and technical education or for performng
fine arts shall be made available in the 9th
grade, and students shall be scheduled into
a 9th grade course as a priority.

(i) One-half credit in |ife managenent
skills to include consunmer education,
positive enotional devel opnent, marriage and
rel ationship skill-based educati on,
nutrition, prevention of human

i mrunodefi ci ency virus infection and

acqui red i mmune deficiency syndrone and

ot her sexual ly transm ssi bl e di seases,
benefits of sexual abstinence and
consequences of teenage pregnancy,
information and instruction on breast cancer
detection and breast self-exanm nation
cardi opul nonary resuscitation, drug
education, and the hazards of snoking. Such
credit shall be given for a course to be
taken by all students in either the 9th or
10t h grade.

(j) One credit in physical education to

i ncl ude assessnent, inprovenent, and

mai nt enance of personal fitness.
Participation in an interschol astic sport at
the junior varsity or varsity level, for two
full seasons, shall satisfy the one-credit
requi renent in physical education if the
student passes a conpetency test on personal
fitness wwth a score of "C' or better. The
conpetency test on personal fitness nust be
devel oped by the Departnent of Education. A
district school board may not require that
the one credit in physical education be
taken during the 9th grade year. Conpletion
of one senester with a grade of "C' or
better in a marching band class or in a
physical activity class that requires
participation in marching band activities as
an extracurricular activity shall satisfy a
one-half credit requirenent in physica
education. This one-half credit nmay not be
used to satisfy the personal fitness

requi renent or the requirenent for adaptive

12



physi cal education under an i ndividual
educational plan (I1EP) or 504 plan.
(k) Eight and one-half elective credits.

District school boards may award a naxi mum
of one-half credit in social studies and
one-half elective credit for student

conpl eti on of nonpaid voluntary conmunity or
school service work. Students choosing this
option nmust conplete a m nimum of 75 hours
of service in order to earn the one-half
credit in either category of instruction.
Credit may not be earned for service
provided as a result of court action.
District school boards that approve the
award of credit for student vol unteer
service shall devel op gui delines regarding
the award of the credit, and school
principals are responsi ble for approving
specific volunteer activities. A course
designated in the Course Code Directory as
grade 9 through grade 12 that is taken bel ow
the 9th grade may be used to satisfy high
school graduation requirenments or Florida
Academ ¢ Schol ars award requirenents as
specified in a district school board's
student progression plan. A student shal

be granted credit toward neeting the

requi renments of this subsection for

equi val ent courses, as identified pursuant
to s. 1007.271(6), taken through dual
enrol | ment .

As is clear on the face of the Section 1003.43, foreign | anguage
credits are not required for high school graduation.

16. CGopnan reasons, therefore, that in determ ning whether
an applicant has satisfied the GPA requirement under Section
1009.534(1)(a), Florida Statutes (2002), the Departnment mnust
| ook only at the C-PAC on the applicant's transcript, which need

not necessarily include foreign | anguage credits. The | ogica

13



i mplication of Gopman's argument (although he did not actually
say this) is that any applicant having at | east two C-PAC on his
final transcript would neet the GPA requirenent of Section
1009.534(1)(a) if his GPAin those courses were 3.5 or better,
regardl ess of which G PAC subject(s) (e.g. English, math,
science, etc.) the student had taken. Gopnan did not need to
press the argunent quite this far, however, because he hinself
had at |east 13 credits of C-PAC, and his GPA in those courses
was hi gher than 3.5.

17. CGopman's reading of Section 1009.534(1)(a) reflects a
pl ausi bl e understandi ng, at |east, of the statute's plain
| anguage. Yet, on closer exam nation, it becones apparent that
if the statute were inplenented according to this litera
interpretation, the results m ght be unreasonabl e, even unjust.
| magi ne, for exanple, a student who took just three C-PAC in
hi gh school, achieving a 4.0 GPA in them | nagi ne anot her
student who took the sane three C-PAC as the first, achieving a
4.0 GPA in them but who also earned 12 nore credits in G PAC
in which his grades were not consistently as good, so that his
overall GPA in G PAC was 3.4—+respectable, certainly, but short
of the Section 1009.534(1)(a) mark. According to Gopnan, the
first student would be eligible for an Academ c Schol ars Award
(provided he net all the other requirenents), while the second

one woul d not be, even though (indeed, probably because) his

14



hi gh school career was the nore academ cally chal |l engi ng one.
Not only mght this seemunfair, but also it would provide an
incentive for students to take fewer C-PAC as a rationa
strategy for inproving their chances of neeting the eligibility
requi renents for the top Bright Futures award, which latter

al nost certainly was not the legislature' s intent.

18. Wiether to avoid the foregoing problens or for other
reasons, the State Board of Education decided that, for Bright
Fut ures purposes, the applicant's GPA nust be conputed on no
fewer than 15 (and no nore than 19°) credits of CPAC. It
deci ded further that those 15 credits nust be distributed anong
speci fic academ c subjects, including two sequential foreign
| anguage courses. Taken together, these decisions conprise a
set of "C-PAC credit-distribution requirenments” of which the
foreign | anguage requirenent is nerely a conmponent.

19. CGopnan contends that the foreign | anguage requirenment
is an unadopted rule (or rule-by-definition)—that is, an agency
statenent of general applicability that neets the definition of
the term"rule"” but has not been properly adopted as a rule
according to the Adm nistrative Procedure Act. Gopnman woul d be
on firmlegal ground here except for one thing: the State Board
of Education has adopted its C-PAC credit-distribution

requi rements as rule.

15



20. Florida Adm nistrative Code (2002) Rule 6A-1.09441(5)

provides as follows:

The "Course Code Directory and Instructional
Per sonnel Assignnents 2002- 2003" i s hereby

i ncorporated by reference and nade a part of
this rule. The Conm ssioner may publish the
docunent in appropriate and useful formats
such as printed copy, electronic database
access, or electronic disc. The directory
may be obtained fromthe Division of Public
School s and Comrunity Education, Departnment
of Education, 325 Wst Gaines Street,

Tal | ahassee, Florida 32399. The
Conmi ssi oner of Education may approve
addi ti onal courses for which funding could
be generated through the Florida Education
Fi nance Program Such additional course
listings will be nade avail abl e as approved.

(Enmphasi s added.)

21. The Course Code Directory and Instructional Personnel
Assi gnnents 2002- 2003 ("CCD'), incorporated by reference into
Rul e 6A-1.09441 and hence adopted in its entirety as part of the
Rul e, contains an abundance of detailed information relating to
the curricul a and courses available in Florida's public schools.
Anmong many ot her things, the CCD lists every course that can be
taken for credit toward high school graduation, together with a
desi gnation of each course's relative degree of difficulty (e.g.
remedi al , regular, college preparatory, honors, etc.). It also
sets forth the standards governing Bright Futures, providing in

pertinent part as follows:

16



Requi renent s Fl ori da Acadeni c
Schol ars Awar d

(FAS)
Grade Point Average . 3.5 wei ghted
(GPA) GPA using the
oo credits |isted
bel ow .
Required Credits Cour ses nust
ok ok i nclude 15 credits
of [ C-PAC].

4 English . .
3 Mat hematics .
3 Natural Sciences

é éoéial Sci ence
2 Forei gn Language
(in the sane

| anguage)
15 Credits

CCD (Section 1. Gaduation Requirenents and Special Program
Requi renents), at 17-18.

22. It is permssible for an agency to incorporate
extrinsic material into a rule and thereby nake the extrinsic
material part of the rule. See § 120.54(1)(i)1l., Fla. Stat.,;
Fla. Adm n. Code R 1S-1.005. The foreign | anguage requirenent
is, therefore, an existing, adopted rule.

23. As an adopted rule, the foreign | anguage requirenent
is considered "presunptively valid, or nerely voidabl e, and nust
be given legal effect [unless and] until invalidated in a

section 120.56 rule challenge proceeding.” State Bd. of

17



Optonetry v. Florida Soc. of Ophthal nol ogy, 538 So. 2d 878, 889

(Fla. 1st DCA 1988); see also 8§ 120.56(3)(b), Florida Statutes
(rule declared invalid by ALJ becones void when tine for taking
appeal expires). Because Rule 6A-1.09441, of which the foreign
| anguage requirenent is a part, has not been invalidated
pursuant to Section 120.56, Florida Statutes, the undersigned
and the Departnent nust give full effect to such Rul e—and

followit. E.g. Vantage Healthcare Corp. v. Agency for Health

Care Adm n., 687 So. 2d 306, 308 (Fla. 1st DCA 1997)(an agency

must follow its rules).

24. CGopman argued at hearing that the Departnent had
surprised himby invoking Rule 6A-1.09441 late in the
proceeding, long after the litigation had started. While this
m ght be true, it is also irrelevant. The law, after all, is
the law. The Departnent is entitled to rely on Rule 6A-1.0944—
indeed is bound to followit—even if the Departnent were sl ow
to discover the Rule. And, of course, the undersigned is
obligated to foll ow applicable | aw, whether the parties refer
himto it or not.

25. It is therefore concluded that, contrary to Gopnman's
contentions, the foreign | anguage requirenent is not an
unadopted rule. Rather, to repeat for enphasis, it is an
exi sting, adopted, presunptively valid rule, which accordingly

must be given the full force and effect of |aw

18



26. Because the foreign | anguage requirenent is
enforceable, it must next be deci ded whet her Gopman net the
requi renment or, alternatively, should be excused from conplying
t herew t h.

27. In asserting that he did, in fact, satisfy the foreign
| anguage requi rement, Gopman points to the credits of Russian
that he earned at M DCC and argues that, because the statutes do
not require that all of the scholarship eligibility criteria be
met prior to high school graduation, these college credits
shoul d count as fulfilling the foreign | anguage requirenent.

28. CGopman is correct that sone of the eligibility
requi rements concern matters that necessarily occur after high
school graduation. For exanple, to receive a scholarship, the
applicant actually nmust be "enrolled for at | east 6 senester
credit hours or the equivalent in quarter hours or clock hours”
at an eligible postsecondary institution. See § 1009.531(1)(c),
(d), Fla. Stat. (2002). CGopman errs, however, in reasoning from
this prem se to the conclusion that any academ c criterion my
be satisfied after high school graduation.

29. First of all, as the statute nmakes clear, the GPA
requi renent (to which the foreign | anguage requirenent is
secondary) nust be nmet in connection with "high school courses.™
See § 1009.534(1)(a), Fla. Stat. (2002). This is unanbi guous

| anguage. As used in comon, everyday di scourse, the phrase

19



"“hi gh school courses"” plainly refers to courses which are taken
for high school credit (including dual enrollnent courses),
conpleted while enrolled in high school, and awarded a grade
t hat becones part of a student's high school record. Courses
taken after high school graduation at a community col |l ege or
ot her postsecondary institution, exclusively for college credit,
are not "high school courses" under any reasonabl e understandi ng
of these words.

30. Confirmng the correctness of this commobnsense
i npl enentation of Section 1009.534(1)(a), Florida Statutes, is a
second statutory provision, nanmely Section 1009.531(5), which
provi des as follows:

A student who wishes to qualify for a
particular award within the Florida Bright
Fut ures Schol arship Program but who does
not neet all of the requirenents for that

| evel of award, may, neverthel ess, receive
the award if the principal of the student's
school or the district superintendent
verifies that the deficiency is caused by
the fact that school district personnel
provi ded i naccurate or inconplete
information to the student. The schoo
district nust provide a neans for the
student to correct the deficiencies and the
student nust correct them either by

conpl eti ng conparable work at the

post secondary institution or by conpleting a
di rected individualized study program

devel oped and adm ni stered by the schoo
district. |If the student does not conplete
the requirenments by Decenber 31 i mediately
foll owi ng hi gh school graduation, the

20



student is ineligible to participate in the
program

( Enphasi s added.)
31. Section 1009.531(5), Florida Statutes (2002), affords
a grace period of up to approxinmately six nonths after

graduation fromhigh school to cure a deficiency in the

applicant's acadenm c record, an acconmodation that is neither
automatic nor widely available. O course, such a grace period
woul d be superfluous if high school graduation were not the
deadl ine for conpleting the academic requirenents for a Bright
Futures award. Section 1009.531(5) plainly takes for granted
that where the academ c requirements for a schol arship were not
sati sfied by high school graduation, which was precisely
Gopman' s deficiency, the applicant will be found ineligible in
the run of cases; indeed, wthout this presupposition, the
statute would make little or no sense.

32. It is concluded, therefore, that Gopman's M DCC
credits, earned after his graduation from high school, cannot be
counted as fulfilling the foreign |Ianguage requirenent for a
Bri ght Futures schol arshi p.

33. Gopman contends that his MDCC credits shoul d be
counted (or the foreign | anguage requirenent waived) either
because he received special education services in high school

that precluded his taking foreign | anguage cl asses, or because
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school district personnel failed fully to apprise himthat he
woul d be ineligible for a Bright Futures award unl ess he
graduated with two credits of a foreign | anguage on his high
school transcript.

34. There is no statutory warrant, however, for granting
Gopman special treatnment along these lines. The only provision
in the law that permts the Bright Futures requirenments to be
bent is Section 1009.531(5), Florida Statutes (2002), which was
gquot ed above. Gopman did not qualify for the limted grace
period avail abl e under this statute as a renedy for
"m sadvi sement" because, as a matter of fact, neither the
princi pal of his high school nor the district superintendent
ever verified that school district personnel had provided him
i naccurate or inconplete information, which latter in fact had
not happened. Absent such verification, resort to Section
1009. 531(5) cannot be had.

35. The undersigned is not inclined to fashion a renedy
that the policynakers have not seen fit to enact. Finding no
statutory (or rule based) authorization for waiving, or granting
a variance from the applicable requirenents for an award, the
under si gned concl udes that such relief is unavailable, and that

Goprman is not entitled to special treatnent.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED Dani el B. Gopman's application for a
Bri ght Futures schol arship be denied because he failed to neet
the foreign | anguage requirenent, and that the Departnent enter
a final order consistent herewth.

DONE AND ENTERED t his 25th day of January, 2008, in

Tal | ahassee, Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of January, 2008.

ENDNOTES

'/ Goprman was found ineligible, based on the absence of foreign
| anguage credits, for both the Florida Academ c Schol ars Award
and the Florida Merit Scholars Award, which latter, being | ess
sel ective, provides a |lower |evel of funding. The Departnent

al so determ ned that Gopman was not eligible to receive a

Fl orida Gold Seal Vocational Scholars Award because he was

m ssing, not foreign | anguage credits (which are not required
for this |level of award), but other required credits (not needed
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for either the Academ c Scholars Award or the Merit Scholars
Award). Gopman has chal | enged here the "foreign | anguage
requirement” as it relates to the Academ c Schol ars Award, but
his argunents woul d apply with equal force to the eligibility
criteria for the Merit Scholars Award, which criteria include
the sane foreign | anguage requirenent. If, however, it were
concl uded that Gopman is eligible to receive a Bright Futures
schol arship despite his failure to take a foreign | anguage in
hi gh school, then he would qualify for the Academ c Schol ars
Awar d—t he hi ghest | evel of award avail able. That being the
case, the undersigned will concentrate, as the parties have
focused, on the requirenments for an Academ c Schol ars Award,
wi t hout further nentioning or exam ning the parall el

requi renents for a Merit Scholars Award. Moreover, because
Gopman has not raised any issues concerning the Departnment's
decision that he was ineligible for the Gold Seal Vocati onal
Schol ars Award, the undersigned will not discuss the

requi renments for that particular |level of award, just as the
parti es have not discussed them either.

2/ M. Nunez's letter of May 30, 2003, is sone evidence contrary
tothis finding, to be sure, but it is not, in the undersigned's
j udgnent as the fact-finder, persuasive evidence on the matter;
to the extent inconsistent wwth the findings herein, M. Nunez's
letter is rejected as being against the weight of the evidence.

3/ Neither party took a firm position concerning which version
of the statutes governs the instant dispute. As it happens, the
governing lawis the sanme today, in relevant part, as it was
during the 2002-03 school year, which nmeans that the same
conclusions will be reached in this case whichever statute-year
is chosen as controlling. The undersigned has determ ned that,
because a student nust apply for a Bright Futures schol arship no
| ater than hi gh school graduation and have nmet all the academ c
requirenents for an initial award by that tinme (or shortly
thereafter), the applicable lawis that which was in effect at
the time Gopnman graduated from high school in June 2003.

4l Because the statute specifies that the ninimum GPA of 3.5
nmust be based on grades earned in "high school courses”
(plural), and because it would not make sense to refer to a
grade point "average" if only one grade were sufficient, the
under si gned assunes Goprman woul d agree (although he did not
actually take this position) that nore than one G PAC nust be
taken to neet the GPA requirenent.
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5/ The maxi mum nunber of credits was | ater

reduced to 18.

change woul d not have affected Goprman's eligibility.
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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